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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
FEASTERN DIVISION

IN RE: WELDING ROD PRODUCTS
LIABILITY LITIGATION : Case No. 1:03-CV-17000
: (MDL Docket No. 1535)

JUDGE O'MALLEY

PRACTICE & PROCEDURE ORDER

On July 7, 2003, the Court entered an Order staying this matter pending receipt from the Committee
on Codes of Conduct for United States Judges an advisory opinion regarding possible organizational structures
in this litigation. The Court has received that advisory opinion, and communicated its contents to the law firm
of Jones Day, which was attempting to determine its role in this litigation. Jones Day had carlier withdrawn
as a representative of any party to this litigation, but was considering taking on other roles,

Jones Day has now determined that; (1) it will not represent any party in this MDL litigation, or in any
related state court litigation; and (2) it will not play any “behind the scenes” role as coordinating counsel, nor
provide fitigation advice to parties with matters in the MDL or any related state court litigation. Based upon
this understanding, the Court now LIFTS the previously entered stay. Furthermore, the Court now rules as

follows.

. The motion to appoint as interim co-lead counsel for plaintiffs Donald Barrett, of the Barreft Law
Office, and Richard Scruggs, of the Scruggs Law Firm (docket no. 3), is GRANTED. The proposal

in the defendants’ Notice (docket no. 2}, as amended by the motion to substitute (docket no. 4), is




also GRANTED, and Raiph Davies, of Davies, McFarland, & Carroll, is appointed as interim lead
counsel for defendants.

This Order, issued pursuant to 28 U.S.C. §1407(a), shall govern the practice and procedure in: (1)
the three actions transferred to this Court by the Judicial Panel on Multidistrict Litigation, pursuant to
its order of June 23, 2003; and (2) all related cases originally filed in this Court or transferred or
removed to this Cowt. These cases are listed in Schedule A, attached, and are coordinated for
pretrial purposes.

This Order shall also govern the practice and procedure in: {2) any tag-along actions transferred to
this Court by the Judicial Panef on Muitidistrict Litigation, pursuant to Rule 1 of the Rules of Procedure
of that Panel, subseguent to the filing of the final transfer order by the Clerk of this Court; and (2) any
related actions subsequently filed in this Court or otherwise transferred or removed to this Court.

A signed original of any pleading or paper shall be filed; no copies are necessary. All papers filed in
these actions shall bear the identification “MDL Docket Neo. 1535,” and when the paper relates to
ali these actions, the MDL docket number shail be followed by the notation “Case No. 03-CV-
17000, ALL CASES.” Ifthe paper does not relate to all of these actions, then the individual docket
numbers assigned by the Clerl of this Court (as listed in Schedule A) of those actions to which the
paper relates shall also be listed. If the paper relates to five or fewer actions, the abbreviated caption
of each of the actions may be listed opposite its umber.

Unless otherwise ordered by the Court, initial disclosures, discovery depositions, interrogatories,
requests for documents, requests for admissions, and answers and responses thereto shall not be filed

with the Court, except that discovery materials may be filed as evidence in support of a motion or for




use at trial.

Any paper filed in any of these actions shall be filed with the Clerk of this Court and not with the
transferor district court.

Counsel who appeared in the transferor district court prior to the transfer need not enter a separate
appearance before this Court.

Prior to the first pretrial conference, service of all papers shall be made on each of the attorneys on
the Panel Attorney Service List attached hereto as Schedule B. Any attorney who wishes to have his
name added to or deleted from the Panel Attorney Service List may do so upon request to the Clerk
of this Court, with notice to all other persons on the Service List. Service shall be deemed sufficient
if made upon all attorneys on the Panel Attorney Service List. The parties shall present to the
Court at the first pretrial conference a list of attorneys for purposes of service. Only one
attorney for each party separately represented shall be included on this list. Counsel MUST
be able to receive notice from the Court via e-mail.

Interim Lead Counsel shall submit a proposed organizational structure governing each group of parties
whose interests are similarly aligned, which shall include proposed permanent lead counsel and laison
counsel. These organizational structures are subject to approval of the Court, and the Court may
change any and every portion of the proposed organizational structures. l.iaison counsel shall be
authorized to receive orders and notices from the Court on behalf of all parties within their laison
group, and shall be responsible for the preparation and transmittal of copies of arders and notices to
the parties in their liaison group. Liaison counsel shall maintain complete files, with copies of all

documents served upon them, and shail make those files available to parties within their liaison group.




Liaison counsel are also authorized to receive orders and notices from the Judicial Panel on
Multidistrict Litigation, pursuant to Rule 8(¢) of the Panel’s Rules of Procedure, on behalf of all parties
within their liaison group, and shall be responsible for the preparation and transmittat of copies of
orders and notices to the parties in their liaison group.

Upon remand of any of these actions, the parties will be required to provide to this Court copies of
any necessary and relevant papers previously filed.

No patties to any of these actions shall be required to obtain local counsel in this district, and the
requirements of Local Rule 83.5 are waived as to any attorney appearing in these actions who is duly
admitted to practice before any United States Court.

Hearings shall not be held on any motions filed, except by order of the Court.

Any paper filed in any of these actions that is substantiaily identical to any other paper filed in another
of these actions shall be sufficient if' it incorporates by reference the paper to which it is substantially
identical. Where counsel for more than one party plan to file substantially identical papers, they shall
join in the submission of those papers and shall file only one paper on behalf of all so joined.

Any orders, including protective orders, previously entered by this Court or any transferor district
court shall remain in fill force and effect, unless expressly vacated by subsequent order of this Court.
All discovery proceedings in these actions are stayed until further order of this Court. The time
requirements to perform any act or file any papers, pursuant to Rules 26 through 37, Federal Rules
of Civil Procedure, are tolled until the first pretrial conference, at which time a discovery schedule will
be established.

The Court wili be guided by the Manual for Complex Litigation — Third, approved by the Judicial




Conference of the United States, and counsel are directed to familiarize themselves with that
publication.

The parties are notitied that this case will be placed on the Court’s Electronic Filing System (see the
attached notice from the Clerk of Court regarding the Court’s filing system).

All other matters will be discussed at the inifial pretrial conference, to be held on Tuesday,
September 16, 2003, at 16:00 a.m. Lead counsel for all parties must attend, or submit a written
statement granting decision-making authority to proposed lead counsel.

Counsel will confer before the initial pretrial conference to develop a proposed case management plan
and to create an agenda for the conference. Counsel will submit this agenda te the Court on or
before noon on Friday, September 12, 2003, Among other things, counsel should discuss (and
include on the agenda) the following: (1) the propriety of consolidation; (2) whether this case may
become suitable for reference to an Alternative Dispute Resolution (ADR) program; (3) appropriate
deadlines for amendment of pleadings, expert and non-expert discovery, dispositive motions, expert

reports, and Daubert hearings; and (4) the scope of discovery.

By noon on ¥riday, September 12, 2003, Interim Lead Counsel for plaintiffs and Interim
E.cad Counsel for defendants shall each submit a brief, no more than 15 pages in fength, setting

out: {1) the legal and factual background of this case; (2) the procedural status of the

wh




transteree cases and potential tag-along cases; (3) those issues the parties currently view as
critical, including scientific issues; and (4) any other relevant information the Court might find
helptul.
IT IS SO ORDERED.

s/Kathleen M. O’Malley

KATHLEEN McDONALD O’MALLEY
UNITED STATES DISTRICT JUDGE
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ATTORNLEY - FIRM REPRESENTED PARTY(S}

Amedee. Jr. Roy F. =3 Variste, Jr., Clarence

425 West Arine Highway
Suite B
LaPlace, LA 70068

Arras. Barhara Lee = LW. Harris Co., Inc ®#; JW Harris Co. ¥

Phelps Dunbar, LLP

Canal Muce

365 Canal Strect

Suiie 2000

Maw Orleans, LA 70130-6334

== Triplett, [ssac C.%; Triplett, Kimberly®; Weathershy, Albert*;: Weathershyy, Mary 1*

Beengl, B, Danicl E.

Law Gifices of Panict E. Beenet, I
108 Wost Seventh Strect
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Reserve, LA 70084.2003

Coleman, . P, = Wwelding Engineering Supply Co., Inc.

faker, Donelson, Bearman & Cakdwell

PO Box 14157
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DeSanctis, Michael B. =+ Nationa! Flectrical Manofacturers Assoelation®
Jenner & RBlock
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Washington, DC 20005
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Suite 200
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FForman, Richard L. == Stoody Ca.; Thermadyne Holding Corp,
Forman, Perry, Watking, Krotz & Tardy

P.C. Box 22608

Jackson, M8 39225-2608

fssacharofl, Samuel == Dahlgren, Clifton*
1419 Rvan Street
L.ake Charles, LA 70601

Latimer, Katharine R == (ienerat Electric Co*
Spriggs & Holhingsword

13507 Street, NOW., Suite 900

Washington, DC 20002

Oz, David M. = Industrial Wekding Supplies of Hattiesburg, Ine.; Nordan Smith Weiding Supplics; Tatum Development
Brvan, Nelson, Randolph And Weathers Cuorp,

PO Drawer 18109

Hattiesbusg, MS 319404-8109

Sarver, Richard E. s AD. Smith Corp.¥; Afree Corp.*: Airco, Inc.*¥; Adrgas-Gulf Siates, Inc.®; Allegheny Technologies tnc.
Barsasse Usdin Kupperman Freeman & Sarver, LLP fia TOY Industrics, fne.*; BOC Group Inc. fka Adrco Inc.®; BOC Group, Tne¥; ESAB Group, Ine.*;
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Crowell & Moring, LLP
LOGT Pennsylvania Avenue
Washington, DC 20064

Snced, Robert W. = Eiland's Welders Supply, inc.
P.C. Box 2251
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Thompson, Roebert P, = Capweld, Inc.¥
Copeland, Cook, Tavier & Bush, P.A.
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Ridegeland, MS 39158
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

) MDL Docket No. 1535
IN RE: Welding Rod Products ) _
Liability Litigation ) JUDGE O’MALLEY
)
) NOTICE
)

Notice to Attorneys involved in MDM. Docket No. 1535

The order transferring this fitigation to the United States District Court for the Northern District
of Ohio was filed with this Court on June 24, 2003. The cases have been assigned to:

Hon. Kathieen M. O’Malley

Carl B. Siokes U.S. Court House - Suite 16A
801 W. Superior Avenue

Cleveland, OH 44113-1840

All filings in MDL-1535 are to be submitted to the Clerk of Court at the following address:
Geri M. Smith, Clerk of Court
801 W. Superior Avenue
Cleveland, OH 44113-1830
Telephone 216-357-7000
The Court requires only that an original document be filed. Additional copies are not necessary.

The Local Rules for the Northern District of Ohio may be obtained from the Court’s internet site at:
www.ohnd.uscourts.aov

Electronic Filing

The Northern District of Ohio is a leader in providing electronic access to Court docurments and
is proud to have been the first Court fo ever accept an electronic filing over the Internet. The Court



strongly encourages counsel to take advantage of the benefits of its Case Management / Electronic Case
Files (CM/ECFE) system by filing and retrieving documents electronically as well as by receiving
electronic e-maif notice of the Orders entered by the Court and the filings of other counsel in the
litigation, Included with this Notice are: 1) an Electronic Filing Brochure and 2) the Courf’s
Electronic Filing Policies and Procedures Manual, which governs electronic filing in this district. An
electronic filing online Tutorial is available at: www.ohnd.uscourts.gov/Electronic_ Filing/index.tml

An Electronic Filing Attorney Registration Form is included as Appendix B to the Court’s
Poticies and Procedures Manual. All attorneys who participate in MDL 1535 should complete and
submit the registration form to the Clerk of Court. Typically, the Court only permits attorneys to
register to {ile electronicaily if they have been admitted to practice before this Court; however, Rule 1.4
of the Rules of Procedure of the Judicial Panel on Multidistrict Litigation permits attorneys in good
standing of the Bar of any U.S. District Court to continue to represent their clients without condition.
To facilitate the processing of your registration, please indicate on the form that you are counsel of
record in MDL No. 1535, The Court will assign a login ID and password to each registered attorney
which wili permit the attorney to file documents electronically over the Internet. The ID and password
will also serve as the atiorney’s signature for purposes of Fed. R. Civ. P. 11 on all documents that are
filed electronically.

In order to retrieve documents from the CM/ECE system, attorneys and Jaw firm staff will
also need a PACER (Public Access to Court Electronic Records) Aceount. PACER is a national
system that includes case information from nearty all federat courts, While most law firms already have
a PACER account for use by their docketing staff, aftorneys will need to become aware of their firm’s
PACER 1D and password, or obtain a PACER 1D and password of their own, to access documents
from the CM/ECF system. Users who do not have a PACER account will be unable to view or retrieve
docket sheets or documents.

PACER accounts can be established through the PACER Service Center:

At/ pacer. pse. Uscourts, gov

PACER Service Center
P.O. Box 780549

San Antonio, TX 78278
(800} 670-6856

(210) 301-6440

If you have any questions regarding this Notice, please contact Operations Manager Jim
McCann at 216-357-7081.

Clerk of Court

s/ Geri M, Smith
Geri M. Smith
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